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:
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SUMMARY
The district court recognized that Mr. Newman's petition for extraordinary relief
under Rule 65B of the Utah Rules of Civil Procedure was procedurally correct n[w]here
no other plain, speedy, and adequate remedy is available." IdL_ (2004). The district court
properly considered the merits of Mr. Newman's petition where no other remedy was
available to him for interlocutory review to determine whether the justice court exceeded
its jurisdiction, failed to perform an act required by law, and grossly and flagrantly
abused its discretion. As argued in Appellant's opening brief, Salt Lake City exceeded
its authority given it under the state constitution and statute by omitting an element in its
battery ordinance which is required under the state statute. By removing the "substantial
risk of bodily injury" element required under the state statute to prove assault, the city
relieves the prosecution of proving an essential element of the crime. The City offers no
reasonable or appropriate rationale for omitting this element for the protection of Salt

Lake City's citizens. Therefore, the City's Battery ordinance unconstitutionally conflicts
with Utah's Assault statute and is invalid.
When an ordinance unconstitutionally conflicts with a state statute and is invalid,
a judge is required to perform an act to ensure that a defendant is not prosecuted under it.
In this case, the justice court judge failed to perform an act required by law to protect Mr.
Newman from being prosecuted under the City's unconstitutional battery ordinance. By
failing to dismiss the charge against Mr. Newman, the justice court judge exceeded its
jurisdiction and grossly and flagrantly abused its discretion. Therefore, the district court
erred in failing to grant Mr. Newman's petition for extraordinary relief.

POINT I. THE DISTRICT COURT DID NOT DENY REVIEW OF MR.
NEWMAN'S WRIT BUT PROPERLY REVIEWED IT WHERE NO OTHER
ADEQUATE PROCEDURE EXISTS IN WHICH TO SEEK APPELLATE
REVIEW OF AN INTERLOCUTORY ORDER.
The City asserts that "the district court properly denied the defendant's writ,
because a trial de novo in district court is the statutory mandated method to appeal a
justice court decision." Appellee Brief 5. However, the district court did not deny Mr.
Newman's writ because he "attempt[ed] to improperly use a writ to circumvent the
proper appellate process of a trial de novo," as the city asserts, but because the court
erroneously determined that the justice court judge "performed the act required" by law
and there were no allegations of gross and blatant abuse of discretion. See R. 42-43.
Although the district court's determination was erroneous, it properly reviewed Mr.
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Newman's petition for extraordinary relief because no other adequate remedy existed for
him to have the justice court's decision reviewed. See Utah R. Civ. P. 65B; State v.
Stirba, 972 P.2d 918, 921 (Utah Ct. App. 1998) (When a statute precludes an appeal of
an "[inferior] court's order wa petitioner has no alternative course to follow and thus Rule
65B provides the [petitioner] with its sole means to obtain a plain, speedy and adequate
remedy for the [inferior] court's alleged abuse of discretion.'" (quotations and citations
omitted)).
The City argues that if a defendant attempts to prevent the City from prosecuting
him under an unconstitutional law, the justice court would be "barred from rendering any
decision on constitutional grounds" without facing a claim that it abused its discretion.
Appellee Brief 7. The City argues that a defendant's right to not be prosecuted under a
City ordinance that is blatantly in conflict with the state statute should be limited until the
defendant has "exhausted his Justice court remedies that include a trial." See Appellee
Brief 5-6. Under the City's reasoning, a justice court judge's decision to exceed its
jurisdiction, fail to perform acts required by law, and grossly and blatantly abuse its
discretion would never be subject to review. Defendants would have no choice but to
spend resources, both financial and emotional, defending themselves against a
prosecution of an invalid law and the possibility of conviction before their challenge to
the law could be reviewed.
Further, the City's argument that a justice court would be barred from making any

determination on constitutional grounds without facing an abuse of discretion challenge
is erroneous because Utah Rule of Civil Procedure 65B(d)(2) does not allow a party to
petition for extraordinary relief for all constitutional or statutory challenges but only
those where the lower court has "exceeded its jurisdiction," grossly and blatantly "abused
its discretion," or "failed to perform an act required by law as a duty of office, trust or
station." fcL In this case the justice court judge allowed the City to go forward with the
prosecution of Mr. Newman under an ordinance that criminalizes behavior that is not a
crime under the state code. See Appellant Opening Brief 6-14. Because the justice court
did not require the City to prove all the elements that are required for this offense under
the state code, the justice court grossly and blatantly abused its discretion.
As argued in Appellant's opening brief, the justice court judge exceeded it's
jurisdiction and failed to perform an act required by law when it allowed the City to
pursue prosecution of Mr. Newman under a city ordinance criminalizing behavior that is
not a crime under state law. See id. The justice court's failure to prevent the City from
prosecuting an individual under a law that is so flagrantly in conflict with what the state
statute requires, is the type of gross and blatant abuse of discretion this Court seeks to
prevent. Therefore, the City's first argument is without merit.
POINT II. SALT LAKE CITY EXCEEDED ITS AUTHORITY BY OMITTING
AN ELEMENT REQUIRED UNDER THE STATE STATUTE .
The City argues that by omitting an essential element required to commit battery
under the state statute, the city is "merely grant[ing] more protection to its citizens than
4

the state statute." See Appellee Brief 8 Yet the City fails to articulate any rationale
regarding why eliminating an element of the offense is "reasonably and appropriately"
related to the protection of Salt Lake City's citizens while the rest of the state is governed
by Utah's Assault statute. See Salt Lake City v. Kusse, 97 Utah 113, 93 P.2d 671, 673
(1938). As argued in Appellant's opening brief, the Utah Constitution and state code
limit the City's power to enact ordinances not in conflict with state laws. See. Appellant
Brief 14-25. So while it is permissible for cities to require more or enlarge upon the
provisions of the subject matter covered by a state statute, it is impermissible for cities to
require less. See Kusse, 93 P.2d at 673.
In this case, Salt Lake City has exceeded its authority under the state constitution
and statute by removing the substantial risk of bodily injury element required under the
Utah's Assault statute. See Utah Code Ann. §76-5-102 (l)(c) (2003). By omitting an
essential element required to commit a battery under the ordinance, the City's Battery
ordinance unconstitutionally conflicts with Utah's Assault statute. In addition, the City
has relieved the prosecution of its burden to prove that the use of unlawful force or
violence "cause[d] . . . or create[d] a substantial risk of bodily injury to another." Id.
"[W]here a state statute and a local ordinance make the same . . . 'acts' criminal, and
where the state statute requires proof of an additional element of the offense . . . then the
local ordinance is inconsistent with general state law, and the prosecution cannot
proceed." City of Roanoke v. Holt, 30 Va. Cir. 306 (1993); see also Kusse, 93 P.2d at
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673 ("An ordinance dealing with the same subject as a statute is invalid" if it is
inconsistent with the state statute). Finally, by omitting an essential element required
under the state statute, the City is criminalizing behavior the Legislature did not intend to
make criminal. Because the City's ordinance and state statute conflict, in that they
cannot coexist, the ordinance is invalid and Mr. Newman cannot be prosecuted under it.
Therefore, the justice court failed to perform an act to ensure that Mr. Newman
was not prosecuted under the City's unconstitutional law. By allowing the City to go
forward, the justice court exceeded its jurisdiction and grossly and flagrantly abused its
discretion. As a result, the district court erred in denying Mr. Newman's petition for
extraordinary relief.
CONCLUSION
For these reasons and those more fully set forth in Appellant's Opening Brief, Mr.
Newman, respectfully requests this Court to reverse the district court's denial of his
petition for extraordinary relief.
SUBMITTED this ^

day of January, 2005.

DEBRA M. NELSON
TERESA L. WELCH
SAMUEL P. NEWTON
Attorneys for Defendant/Appellant
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